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Passed by Shri Uma Shanker Commissioner (Appeals)

T Arising out of Order-in-Original No GST/D-VI/O&A/04/AC/KM/17-18 Dated 28-
Dec-2017 Issued by Assistant Commissioner , Central GST Div-Vl ,
Ahmedabad North.
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Name & Address of The Appellants

M/s Satyam Developers
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of.the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees 'of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of



crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-| in‘terms of
the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten

Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
0] amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken,; -
(iii) amount payable under Rule 8 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014. v
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are |n dlspute or
penalty, where penalty alone is in dispute. _
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F.No. V2(STC)109/North/Appeals/17-18

ORDER-IN-APPEAL

M/s. Satyam Developers Limited, Satyam House, B/h Rajpath Club, S G
Highway, Ahmedabad 380059 (henceforth, “appellant”) has filed the present appeal
against tl1e Order-in-original No. GST/D-V1/0&A/04/AC/KM/17-18 dated
20.01.2018 (henceforth, “impugned order”) issued by the Assistant Commissioner,
CGST Division-VI, Ahmedabad - North (henceforth, “adjudicating authority”).

2. To state briefly, the facts of the case are that during auditing by the
departmental officers it was noticed that appellant, a service tax registrant for
providing construction services, had paid less service tax than he was required to
pay on GTA services and Security services as per auditors’ reconciliation of financial

records of the appellant with ST-3 returns filed for 2012-13 and 2013-14.

Subsequently, a show cause notice for recovery of service tax as pointed out in the

audit was issued on 31.03.2017. In adjudication, the service tax demand.raised in
the show cause notice for Rs.1,19,844/- was confirmed alongwith interest and equal
penalty was imposed under section 78 of the Finance Act, 1994. A penalty of
Rs.10,000/- was also imposed under section 77 of the Finance Act, 1994.
Dissatisfied with the impugned order, appellant has preferred this appeal.

3. The main grounds of appeal, in brief, are as follows-

3.1 Appellant reproduces an income reconciliation statement and states that
demand has been raised based on reconciliation done by the audit without
considering their explanations and documentary evidence produced; that the

department has raised the demand without taking into account the correct facts.

3.2 Appellant states that even if the service tax was payable on reverse charge
basis, same would be eligible for Cenvat credit and available for utilization against
service liability on output services; that therefore, the situation was revenué neutral

and there was no loss to revenue. Appellant has cited various decisions in this

regard.

3.3  Appellant submits that entire demand is time barred since facts were known

to the department since 2012 whereas show cause notice covering the period 2012-

13 and 2013- 14 was issued on 31.03.2017. Further, as per appellant they have not

suppressed any facts from the department, penalty cannot be 1mposed under.. :

section 78. Appellant has also contested the imposition of penalty under section 77

3

stating that there was short payment of service tax.
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4, In the personal hearmg held on 15 03.2018, Shr1 Vipul Khandhar, Chartered
Accountant reiterated the grounds of appeal and stated that thelr written

submissions were not considered.

5. | I have carefully gone through the appeal papers. As far as appellant’s tax
liability on GTA services and Security services on reverse charge basis is concerned,
appellant has not disputed the applicability of reverse charge mechanism in their
case. The dispute is with regard to differential amount of service tax pointed out in
the audit and confirmed in the impugned order. The adjudicating authority has
relied fon the income reconciliation statement prepared by the audit whereas
appellant has given their own reconciliation wherein no extra service tax liability
arises. Appellant’s main argument is that adjudicating authority has not considered

the facts and explanations presented by them.

5.1 From para 11.5 of the impugned order, I note that adjudicating authority has
not agreed with the appellant’s reconciliation in reply stating that the same is not
supported by ST-3 returns. I find this reasoning insufficient to draw any conclusion
with regard to short payment of service tax, without any elaboration on the
reconciliation statement submitted by the appellant. Ignoring appellant’s
explanations and solely relying on the reconciliation prepared by the audit is
presumptive and prejudicial to the interests of the appellant. The matter is
obviously more about ascertaining the correct facts than being a legal dispute, and
on facts, adjudicating authority’s findings lack the clarity. 1 therefore find it
appropriate to remit the case back to the adjudicating authority for a fresh and

speaking order in the matter after considering the facts and explanations put forth

by the appellant.

6. Accordingly, the impugned order is set aside and appeal is allowed by way of

remand.
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The appeal filed by the appellant stands disposed of in above terms.
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By R.P.A.D.

To,

M/s. Satyam Developers Limited,

Satyam House, B/h Rajpath Club, S G Highway,
Ahmedabad 380059

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.

2. The Commissioner of Central Tax, Ahmedabad - North.

3. The Additional Commissioner, Central Tax (System), Ahmedabad South.
4. The Asstt. Commissioner, CGST Division-VI, Ahmedabad- North

5. Guard File.

6. P.A.




